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RIGHT OF THE LEGISLATURE TO IMPOSE 
DIFFERENT EDUCATIONAL QUALIFI- 
CATIONS FOR DIFFERENT TRADES 
AND PROFESSIONS. 











The much abused Fourteenth Amend- 
ment, and especially that clause which re- 
lates to the taking of property without due 
process of law, is often used by state courts 
(very seldom today by the Supreme Court) 
as a foundation upon which to set up their 
fown views of public policy in opposition 
to that declared by the legislature in the 
exercise of the police power. In doing this 
the courts are not only ignoring certain 
well-known rules of constitutional construc- 
‘tion, but are feeding the flames of popular 
discontent with the administration of jus- 
tice 

Such opinions as the recent opinion of 
the Illinois Supreme Court of Illinois in 
the case of People v. Love, 131 N. E. 809, 
is ati instance in point. ‘The legislature of 
illinois, after an extensive investigation of 
ithe facts, declared that the practice of chirc- 
practic as then carried on in the state was 
fdangerous to the public health and safety 
and, to guard against such dangers, pro- 
posed what appeared to them to be some 
‘reasonable and necessary regulations. ‘The 
Supreme Court relied upon evidence in the 
Pease to show that the legislature was mis- 
taken in its diagnosis and held the regula- 
tions to be unconstitutional, basing its con- 
iclusions on the fact that “the evidence be- 
More the Court showed that the practice of 
ithe science of chiropractic is not deleterious 
to the public health.” What justification 

an there be for any court to hear evidence 
© the question of the policy or expediency 
of a law? Who are to judge of the facts 
‘upon which the police power of the state 
Tests? The legislature has hitherto been 
Tegarded as the supreme arbiter of the ex- 
istence of emergencies of this kind. The 
Xourts are required to accept the legislative 





finding determining simply whether the 
regulations proposed as a relief are valid 
in view of specific Constitutional restric- 
tions. 

Our chief objection to the Illinois de- 
cision in this case is the clean “bill of 
health,” so to speak, it gives to the practice 
of chiropractic, against the clear declaration 
to the contrary of its own legislature. It 
was unnecessary for the Court to declare 
that “constantly comes proof before the 
courts that chiropractic, which apparently 
is a limited practice of osteopathy, does en- 
able the chiropractor to relieve and cure 
many of the ailments of human beings and 
that the practice of this science is in no way 
deleterious to the human body. That is 
the proof in this record, and such is the 
proof that has been made in many other 
cases that have been reviewed by courts 
of last resort.” 

It is for the legislature and not for the 
courts to say whether a certain practice 
under certain deleterious 
to the public health; it is for the courts to 
determine whether, taking the legislature’s 
diagnosis as true, the means adopted are 
within the Constitution. In this case the 
legislature provided that an applicant for a 
license to practice chiropractic must be a 
graduate of a professional school, college 
or institution teaching the system of treat- 
ing human ailments for which the applicant 
desires to be licensed, which requires as a 
prerequisite to graduation four years’ 
course of instruction, the time elapsing be- 
tween the beginning of the first year and 
the ending of the last, or fourth year, to be 
not less than forty months, and which is 
deemed to be reputable and in good stand- 
ing. 

The Court objected to this apparently 
reasonable regulation because it imagined 
that, because the educational requirements 
for physicians and surgeons were not in all 
points exactly similar, the legislature in- 
tended in some way unlawfully to discrim- 
inate against chiropractors. Why should 
the Court even seek to compare the educa- 


conditions is 
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tional requirements in the case of dies: 
practors with those demanded of physicians 
any more than with those demanded of 
lawyers or the licensees of any other pro- 
The Court impliedly admits that 

not medicine, 
distinct profession, 
and 


fession. 
chiropractors do practice 
but belong to a along 
with osteopaths, physicians sur- 
geons. If that be true, then it was proper 
for the legislature to make a distinction in 
educational qualifications if it saw fit to do 
so. If chiropractic is distinct from the prac- 
then it is clearly for the 
much preparation 
of the preparation 


tice of medicine, 
legislature to say how 
and what the character 
shall be before a license shall be granted. 

We cannot escape the suspicion that the 
clear logic of this situation was lost sight 
of by the Court in the unconscious sym- 
pathy for chiropractors aroused in their 
minds by the thought that the legislature 
was trying to discriminate against chiro- 
practors and drive them out of the state 
because the legislature believed that the new 
system of healing was humbug and quack- 
ery. We are led to this belief by the fre- 
quency with which the Court expresses its 
firm belief that chiropractic is not quackery, 
but a genuine benefit to mankind. In one 
place the Court showed the strong animus 
that actuated it when it declared that “we 
must, therefore, in this consideration, treat 
chiropractic as a useful and lawful business, 
science or profession, and not as one dan- 
gerous or unlawful in its exercise, and sub- 
ject to abatement or destruction by unrea- 
sonable and arbitrary requirements, but as 
a profession or business that may be regu- 
lated by provisions prescribing reasonable 
requirements of those who apply to prac- 
tice that profession, without unlawful or 
unjust discrimination.” 

Nothing in the statute justifies the Court 
in its belief that the legislature regarded the 
practice of chiropractic as being dangerous 
in itself; it merely declared the view of 
the legislature, that by reason of the 
character of those who practiced chiroprac- 
tic and their lack of scientific preparation, 





alae was confronted with a real danger,™ 
If such danger existed (and for the purpose} 
of this case the Court is bound to accept 9 





the Legislature's finding that it did 
exist) we see nothing in the character 7 


of the educational qualifications demanded | 


by the legislature that shows anything 7 
unreasonable or discriminatory. In fact,% 
as a general rule, we believe the educall 


tional standards for licenses for the prac- q 
tice of all which 
affect the life and property of the people, - 

should be raised as high as possible. 


important professions, 
At any | : 
rate, the people have the right to protect 

themselves from the dangers that cle: rly | : 


threaten society from incompetent practi- F 


tioners and we know of no constitutional ~ 
provisions that stand in the way of such — 
reasonable regulations. 
inations between persons in the same class 7 
would be unconstitutional, but it is legal and — 

indeed eminently proper for the legislature | 

to make different regulations for different” 
classes, 


a healing art does not imply that it belongs ~ 


to exactly the same class as physicians and | 


surgeons. It would be, therefore, no dis- 


crimination for the law 


for physicians, another 


to make one rule © 
for osteopaths, and ~ 
still another for chiropractors. 


In conclusion, we repeat that the Illinois q 
Court was not concerned with the question 7 
of wisdom or propriety of the proposed — 
legislation. Even if the legislature honest- — 
ly believed chiropractic to be dangerous to 
society, the Court would have to bow to its” 
That is what the Ohio Supreme — 
Court did in the recent case of Pohl v. 7 
State of Ohio, 102 Oh. St. (June 7, 1921), 9 
when it upheld a law making it an offense 7 
The de-7 
fendant was a teacher of the German lan- 
guage and was thus deprived of his living” 
entirely. The Court did not attempt to de- 
fend wisdom of this law, but simply 4 
said: . 


decision. 
to teach the German language. 


the 


“Courts do not sit to review the wisdom 
of legislative acts, nor do they possess such™ 
power. On the contrary, the policy, theg 











Of course, discrim- — 


lhe mere fact that chiropractic is 7 
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radvisability, and the wisdom of all legis- 
‘ation, subject to the veto of the governor 
and the referendum of the people, are sub- 
jects for legislative determination exclu- 
sively. 
propriety of a legislative act are not grounds 


La ° . . .- - . 
The inexpediency, injustice or im- 


upon which the Court may declare the act 


‘void. The remedy for such evils must be 
-sought by an appeal to the justice and pa- 
‘triotism of the legislature itself.” 


The Ohio Supreme Court has stated the 


general rule of constitutional construction 


of acts passed by the legislature under the 


police power in strong and clear language. 


It should be the duty and the concern of the 


# Courts to follow this rule with scrupulous 
“care. 
‘the popular mind a just resentment against 
| what appears to be, not the enforcement of 


Otherwise there will be stirred up in 


any specific constitutional restriction, but 
the imposition of the views of the Court 


“upon the legislature with respect to matters 
which concern the public health and safety. 








# NOTES OF IMPORTANT DECISIONS. 





WHEN PROPERTY IS STOLEN, IS IT ALSO 


® DESTROYED, UNDER STATUTES MAKING 
: q MUNICIPALITIES LIABLE FOR DESTRUC- 
' TION OF PROPERTY BY RIOTERS?—To steal 
_athing is not to destroy it, declares the Massa- 


' chusetts Supreme Court, in Yalenezian v. City 











_ offenders, 

thereof in an action of tort to the amount of 
three-fourths of the value of the property de- 
_ stroyed or of the amount of such injury thereto, 
' and may recover the same against any or all of 









of Boston, 131 N. E. 220. 
This case was one of several actions of tort 


tJ brought to recover three-fourths of the value 
_ of property lost by tradesmen in the recent 


policemen’s strike in Boston. The statute un- 
der which the action was brought provided as 


' follows: 


“If property of the value of fifty dollars or 
more is destroyed, or if property is injured to 


_ that amount by twelve or more persons who are 
-Tiotously or tumultously assembled, the city 


or town within which the property was situated 


shall, if the owner of such property uses all 
- Teasonable diligence to prevent its destruction 


or injury, and to procure the conviction of the 
be liable to indemnify the owner 


the persons who destroyed or injured such 


_ property.” 


The lower court decided in favor of the plain- 


tiff, but the Supreme Court reversed the judg- 
> Ment on the ground that it was not proven that 





the property lost was destroyed or injured, but 
that on the contrary the evidence seemed to 
show that the property had been stoien. On 
this point, the Court said: 


“A theft of property does not signify that 
the thing stolen has been destroyed or injured; 
it imparts only an injury to the possessory 
right of the general or special owner to use 
and enjoy the thing which is capable of being 
stolen, by taking and carrying it way. By 
theft the owner does not lose the title or right 
to possession of the stolen property. He may 
retake it whenever and wherever he can find 
it; and he can have for his assistance any 
force of the criminal and civil law. The stat- 
ute awards compensation within its terms, to 
owners of property destroyed or injured as a 
matter of favor, of public policy and not of 
right. It follows that there can be no incon- 
gruity in denying compensation for injury to 
property and property rights which are with- 
out the purview of the statute.” 


It seems to us that the Massachusetts Court 
was too meticulous in the construction of the 
words “injured” and “destroyed.” To steal a 


thing is to destroy one’s property right in it. 
So far as the owner is concerned, it is imma- 
terial to him whether the physical object is 
destroyed or not; his property in it is destroyed 
when his rights of user are taken away. Prop- 
erty in a thing consists of the bundle of rights 
in such things which the law permits the owner 
thereof to enjoy. Therefore, “property” in a 
thing is destroyed even when the thing itself 
remains unaffected. This argument is no more 
refined than that which the Court uses to save 
the City of Boston from a just liability under 
the statute quoted. 

The construction we put on these words is 
supported by the decisions of other Courts con- 
struing similar statutes. Baltimore v. Poultney 
& Trimble, 25 Md. 107; Sarles v. New York, 47 
Barb. (N. Y.) 447; Spring Valley Coal Co. v. 
Spring Valley, 65 Ill. App. 571; Solomon v. 
Kingston, 24 Hun. (N. Y.) 562. In the last 
case, Learned, P. J., said: 


“The evident meaning of the act * * * is to 
compensate persons who suffer jn their prop- 
erty by reason of mobs and riots. It could 
make no difference whether the rioters actual- 
ly destroyed the personal property on the prem- 
ises of Solomon, or whether they took it out 
of his premises and then actually destroyed it, 
and whether they destroyed the boots and shoes 
by cutting them to pieces or by wearing them 
out would matter very little to the plaintiff. 
We think that the fair meaning of the act is 
that given in Sarles v. New York (47 Barb. 
447); that the property was destroyed as to 


the plaintiff when the rioters carried it off. 
Plunder, as well as wanton injury, is usually 
the work of such rioters; and the result to the 
injured person is the same from either wrong- 
doing.” : 
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It seems to us that the small crumb of com- 
fort thrown out to the plaintiff in the opinion 
of the Massachusetts Court that the plaintiff 
can “retake” the property and “have for his 
assistance any force of the criminal and civil 
law” is not only illogical, but adds insult to his 
injury. If he had had the proper assistance of 
the law in the form of police protection 
against the rioters he would not have suf- 
fered his loss. It is small comfort to tell 
him to go out and find his property and 
that the law will be more efficient in securing 
its return than it was in preventing its taking. 
Why should not the city pay the loss under the 
statute and then by subrogation assume the 
right of the owner to find and apprehend the 
thief and recover the property? 








HOW THE CHICAGO BAR ASSOCIA- 
TION WALLOPED THE SPOILS- 
MEN—IS THIS ENOUGH? 





Chicago has recently passed through a 
judicial election which has no parallel in 
the history of that city. Its results were 
a great surprise to the politically wise. In 
fact, the circumstances were so unusual 
and the results so unlooked for by the aver- 
age observer that the election not only at- 
tracted nation-wide attention but was ob- 
served with interest and widely commented 
upon in the press of foreign countries. 

In its activity in this campaign the Chi- 
cago Bar Association broke all its prece- 
dents. For many years past its practice 
had been before each judicial election to 
appoint a special committee on candidates 
to investigate and report to the members 
upon the fitness of the various candidates 
nominated by the political parties; the pur- 
pose being to enable the members of the 
Association to vote intelligently at a Bar 
primary. But experience had shown that if 
the Bar Association waited until after the 
party nominations had been made before un- 
dertaking to exercise its influence, it was 
often too late to accomplish any great good 
because the nominations on both tickets 
were unsatisfactory. For obvious reasons 





that plan would have been unavailing in 
this election. 


Twenty judges of the Circuit Court (the 
whole Bench) were to be elected. The’ 
Bench as a whole (with a few exceptions) 
was satisfactory. Five of the twenty in- 
cumbents were Democrats and the other 
fifteen Republicans. The Democratic or- 
ganization was disorganized and discour- 
aged. The dominant Republican organiza, 
tion, known as the city hall faction, was 
well organized, full of recent victories, con- 
fident and aggressive, and plentifully sup- 
plied with the means of warfare. All avail- 
able information led to the belief that the 
purpose of this city hall faction was to give 
no consideration whatsoever to long and 
satisfactory service on the bench, but to 
oust all of the twenty judges except two 
who already acknowledged the suzerainty 
of the city hall, and to fill their places with 
eighteen others who would owe their seats 
solely to that organization, and who were 
either of unknown fitness or of known un- 
fitness for the bench. This enterprise was, 
of course, a direct assault upon the cardinal 
principles of the Bar Association, namely, 
the preservation of the independence and 
integrity of the bench, and the proper ad- 
ministration of justice. It would have been 
startling enough under any circumstances 
but was doubly so now, and for these rea- 
sons: this dominant or city hall faction of 
the Republican party had twice elected its 
mayor, and through a bi-partisan system 
of patronage controlled a Democratic city 
council. It had elected a governor whom 
many citizens feared. It had secured con- 
trol of the Chicago Sanitary District, with 
its vast bonding power, unlimited by the 
referendum which limits practically every 
other debt-creating 
State. It would, by electing its ticket for 
the Circuit Bench, control the appointment 
of the South Park Commissioners and the 
expenditure of $20,000,000 already voted 
for the construction of a park by filling in 
Lake Michigan south of Grant Park, and 


municipality of the 
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also of a further sum of perhaps $50,000,- 
000 which the Commissioners would ulti- 
mately spend in completing that great work, 
It had secured the election of one of its 
chief members as state’s attorney of Cook 
County, in whose hands was vested the 
practical control of the enforcement of 
criminal law. It would, by electing its tick- 
et for the Circuit Court, control the appoint- 
ment of the jury commissioners; and such 
control would complete its domination of 
the machinery for the enforcement of the 
criminal law. ‘To a suspicious minded or 
fearsome citizen, these last facts were given 
a sinister aspect by the contract made by 
the city administration (in the teeth of a 
contrary order by the city council) with 
five so-called real estate experts—the most 
of whom were not expert—to pay these 
men nearly $5,000,000 out of a total bond 
issue of $26,000,000, for valuing the dam- 
ages to private property by the construction 
of certain public improvements—between 
two and three million dollars of which vast 
sum has already been paid. 


To block the triumphant march of this 
confident host did seem a hopeless enter- 
prise, and every one whose political judg- 
ment was worth anything said that it was. 
Most certainly the undertaking was not al- 
luring to lawyers whose clients’ interests 
were largely dependent upon their own 
good standing at court and in the city hall. 
But some one had to take the lead and step 
into the open. 


It happened that about a year ago the 
committee on candidates above referred to 
of the Chicago Bar Association was made 
a permanent committee, in the hope that it 
might thereby wield more influence; and 
with the hope of further enhancing the in- 
fluence of the committee, it was composed 
of nine ex-presidents of the Association, 
the president also being a member ex officio. 
Mr. John R. Montgomery, the president of 
the Association, assumed a very active 
part in the work of the committee. This 


committee began work last fall and spent 
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several rather diligent months endeavoring 
to influence the party managers on both 
sides to make up acceptable tickets. And 
while still engaged in this activity it sud- 
denly woke up to the situation herein-above 
depicted. 


The committee promptly called a meeting 
of the Democratic organization and the var- 
ious factions of the Republican party, with 
a view of seeing if some agreement could 
not be reached which would result in sav- 
ing the best part of the existing bench, and 
save the bench as a whole from being de- 
graded to the position of a useful adjunct 
of a political combination. Everybody re- 
sponded except the city hall; that fact con- 
firmed in our minds the rumor that the city 
hall faction proposed to take possession of 
the entire bench for its own purposes. The 
committee then strongly urged this plan: 
that a full ticket be selected at a primary 
to be conducted by the Chicago Bar Asso- 
ciation, at which all lawyers of Cook county 
should have a vote, and that the ticket so 
chosen should be supported and nominated 
by the Republican factions other than the 
city hall and by the Democratic convention. 
It was believed that such a primary would 
result in re-naming all but a very few of 
the sitting judges, and would produce the 
strongest possible ticket. The plan met 
with the hearty approval of nearly all of the 
political leaders who participated in the con- 
ferences, but they were not unanimous and 
it was therefore discarded as not feasible. 


The committee then urged the Demo- 
cratic managers to place on the ballot un- 
der the Democratic column all of the sit- 
ting judges, whether Republicans or Demo- 
crats, who were willing to run on that 
ticket. We knew that the two members of 
the Bench who owed allegiance to the city 
hall would not accept such a nomination; 
we believed that all the others would be 
satisfactory to the great majority of the bar. 
To this plan the Democratic managers as- 
sented, and the factions of the Republican 
party other than the city hall faction agreed 
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to give suci a Uckel their whole support. 
One O1 the iKepubiican sitting judges de- 
clined to run on tuat ucket. And the city 
hali taction, 1oreseeing some slight danger 
in a coalition ticket, induced three satistac- 
tory members oi the Bench to accept nom- 
inations upon its ticket. ‘This piaced upon 
the city hail ticket five sitting judges and 
fiiteen new men—ample tor their purposes. 
‘Lhe Democratic managers placed upon 
their ticket the five sitting Democratic 
judges, the nine remaining Kepublican 
judges, a Republican judge ot the Munici- 
pal Court, and five new Democratic nomi- 
nees, one of whom was a sitting judge of 
the Municipal Court. ‘The ticket thus 
named was fairly satisfactory to the Bar 
Association committee, who believed that 
the ticket as a whole merited the support 
of the bar, and that those men if elected 
would not submit either in making appoint- 
ments or in the discharge of their judicial 
duties to the dictates of any ring or of any 
official power ; and that those considerations 
were more weighty at that moment than 
the retention in office of two or three satis- 
factory judges who chose to cast their lot 
with the raiders, but who could in no way 
thwart their plans, whatever they might be. 
The committee believed to a man _ that 
there was only one possible chance of head- 
ing off this contemplated raid upon the 
Bench, and that was by uniting all those 
opposed to such an enterprise in support of 
one ticket as a whole. But neither the com- 
mittee nor the board of managers of the 
Association felt that the Association should 
or could be committed to one ticket as a 
whole without a referendum vote. The 
committee therefore recommended and the 
board of managers promptly decided, that 
.the question be submitted to the member- 
ship, whether the Association should sup- 
port one ticket as a whole, and, if so, which 
ticket; or whether on the other hand it 
should pursue the long standing custom of 
holding a bar primary upon both tickets. 
The membership overwhelmingly supported 
the board of managers and the committee, 





ald voted mine to one 1 lavor O1 the coal- 
ion Uckel as agamst the city hai ticket. 
ihis decisive vote was conhrmed by a vuie | 
ol the Chicago lawyers at large at a primary — 
conducted by the Lawyers’ Association, | 
ihe cause was taken up by the two strong- ~ 
est newspapers. it was most poweriully ~ 
supported by the Chicago Woman's Club, ~ 
the Woman’s City Club, and various other 


organizations, both of the men and of the § 


women voters. The Chicago Bar Associa- ~ 


tion alone raised about $65,000 ior propa- © ¢ 


ganda purposes. ‘The funds at the disposal ~ 
ot the various organizations supporting the — 
coalition ticket were insignificant as com- — 


pared with the funds at the disposal of the @ 


city hall; but they were sufficient. The ~ 
campaign gathered power and momentum 
as it sped along. And be it said to the ever- 
lasting credit of the lawyers of Chicago, 
they did not fear or hesitate to openly align 
themselves against this proposed assault 
upon the Bench, even though they believed 
as the great majority of them certainly did, — 
that the assault would be unsuccessful. And 
surely that belief was not unreasonable. 
Aside from the facts which I have men- 
tioned above, this was purely a judicial — 
campaign, which ordinarily excites but lit- | 
tle public interest. The average voter as a 
rule knows next to nothing about the judi- 
cial candidates, and cares less. Purely judi- — 
cial elections are ordinarily won by the ~ 
party with the best organization. Eighteen — 
per cent or less of the total vote has won 
judicial elections. In this case the city hall | 
Republican organization, with its vast num- 
ber of office holders, could deliver at the | 
polls in obedience to its commands nearly ~ 
if not quite twenty-five per cent of the total 
voting population; that would be sufficient — 
in the usual case to utterly overwhelm any 
opposition. But in this instance, so thor-~ 
oughly did the voters become aroused, six- 
ty-five per cent went to the polls and the 
victory was decisive. 

But does this most fortunate result es- 
tablish the excellence of our present sys- — 
tem, in a great metropolitan center like Chi- 








YUM 


3 VoL. 93 





CENTRAL LAW JOURNAL 315 








cago, of choosing our judges? In my hum- 
ble judgment it does not. It was only when 
the city hall ran up the black flag that we 
had any chance of so arousing the voters as 
to get out fifty per cent of the vote. And 
with a less total vote than that the city hall 
would have cornered the day. There was a 
great principle involved in this election, and 
the people can be aroused in support of a 
vital principle. But how often does that 
situation arise in a judicial election? 


The people had mighty little to do with 
the selection of the individuals. A little 
coterie of men from the city hall, sitting 
around one table, named one slate; another 
little coterie, sitting about another table, 
named another slate. It happened that one 
set of men was plainly bent upon using the 
bench for the control of public funds and 
public offices, and perhaps for much more 
sinister purposes ; and the voters very prop- 
erly ignored the fact that a few worthy 
men lent their good names and entrusted 
their official fortunes to that enterprise. In- 
dividual candidates were scarcely discussed. 
The average voter knew almost nothing of 
the relative merits of the candidates as prop- 
er judicial timber 

A few days after the election, pursuant 
to an employment by the Association of 
Commerce long antedating the election, I 
went to Springfield to argue before the Sen- 
ate Committee against the Mayor’s so-called 
five-cent traction district bill under which 
he proposed to pay a part or all of the street 
car fares of Chicago’s permanent and trans- 
ient population by taxation of private prop- 
erty, the exact share to be thus paid to be 
fixed by a popular vote. The Mayor ap- 
peared on the other side, accompanied by 
a well filled gallery from the city hall. In- 
stead of attacking what I said, he attacked 
me ; he described me as the man who in the 
constitutional convention a year ago pro- 
posed that the Cook county judges be 
named by the Governor sitting in Spring- 
field. “He thinks,” said the Mayor, “that 
the people of Cook county are not capable 





of electing their own judges.” I interrupt- 
ed, saying that he was mistaken; that I 
thought the people of Cook county were 
eminently qualified to choose their own 
judges. “Oh,” he said in manifest surprise, 
“you think that since last Monday?” I said, 
“T certainly do.” 

Of course, the people of Cook county are 
capable of choosing their own judges, if 
they will give the problem the time and at- 
tention it requires. I venture to say that 
any ten men and women of Cook county, 
of character and public spirit, whatever be 
their occupations, could if they gave suffi- 
cient time and study to the problem, choose 
one or a dozen satisfactory judges to serve 
upon our bench. But they would have to 
devote to the problem a fair proportion of 
their entire time, and they would have to 
be paid for their time, if like the ordinary 
citizen they were obliged to work for a liv- 
ing. But when we ask a million voters to 
select seventy-five judges from among two 
or three times that number of candidates— 
presented by individuals responsible to no 
one—not one voter in 10,000 (to speak with 
great moderation) has sufficient knowledge 
of all the candidates to make an intelligent 
selection ; and the result is simply and clear- 
ly haphazard. It is no exaggeration to say 
that equally good results could be secured 
if the judges were chosen by lot from the 
Chicago Bar at large. Indeed it is the de- 
liberate judgment of able and level-headed 
men in Chicago who have made a very care- 
ful study of the administration of the crim- 
inal law in this city, that such choice by lot 
of the judges of the Criminal Court would 
produce better results. 


When a burden is placed upon the shoul- 
ders of the voters which they cannot dis- 
charge, they simply default. With our vast 
population, and the great number of judges 
to be chosen, the average voter realizes that 
he can exercise no intelligent choice ; more- 
over, he has no expectation of getting into 
court, and he takes little interest in a judi- 
cial election. Those who vote in a purely 
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judicial election are ordinarily those led 
there by the party workers, and a few others. 
Why rail at a man as an unworthy citizen 
because he fails to go to the polls when he 
knows he can do no good if he does go? 
There is just as much reason for electing 
the school teachers of Chicago by popular 
ballot as to thus choose the seventy-five 
judges. What would be said of a proposal 
to elect by popular ballot of all the voters in 
the state, each of the circuit, probate and 
county judges in Indiana, or Wisconsin, or 
Michigan, or Iowa, or the whole of Illinois 
outside of Cook county? And yet in each 
of those districts the population is approx- 
imately the same as in Cook county: In 
smaller communities where the average 
voter knows more or less the judicial can- 
didates—their history, their character, their 
reputation for legal ability—a choice by 
popular ballot is fairly satisfactory. But 
in a community like Chicago there can be 
no popular choice of judges. To call it by 
that name is merely to mislead. If the peo- 
ple actually could or would select their own 
judges, perhaps the enormous expense of 
a judicial election might have some compen- 
sation. But when the electors merely de- 
fault in favor of a self-appointed coterie 
who make their living out of political work 
and have only selfish ends to serve, there 
certainly is little excuse for retaining a sys- 
tem of selection which costs approximately 
the entire salaries paid the judges for their 
full six-year term. 


But the people can intelligently select a 
competent agent or agents who will select 
for them fairly competent and satisfactory 
judges. The voters of even a vast commun- 
ity like Chicago can and will at long inter- 
vals satisfactorily discharge the duty of se- 
lecting one or two or three judges of the 
Supreme Court; for the office is conspicu- 
ous and the election infrequent. The judges 
of the Supreme Court are certainly well 
qualified from their experience and obser- 
vation to judge of candidates for the nisi 
prius courts. And if a system can be de- 





vised which will not dangerously involve 
the Supreme Court in the dispensing of pat- 
ronage, a selection by such a body would as 
nearly approach the solving of this difficult 
problem as any system that has ever been 
suggested. 

Nearly two years ago, at the opening of 
the Constitutional Convention in Spring- 
field, I presented a proposal that whenever 
a vacancy occurs in the nist prius courts of 
Cook county, it should be filled by appoint- 
ment by the governor; but the governor 
must choose from an eligible list of four or 
more names for each vacancy certified to 
him by the Supreme Court; the idea being 
that since the Supreme Court could ~not 
name the man, there would not be the dan- 
ger which some fear from giving the court 
large appointive powers; and that since the 
governor is limited to a list certified by the 
court, he could not pay political debts by 
these appointments. 

To avoid the objection that the judges 
for Cook county ought not to be appointed 
by a power over which the voters of that 
county had no control, it was provided that 
this certified list must be assented to not 
only by a majority of the whole court but 
by a majority of the judges from the 
seventh judicial district which is dominated 
by Cook county. It was further provided 
in this proposal that the names of all the 
judges so appointed should be placed upon 
the ballot at the end of six years of their 
service for a vote by the electorate at large 
upon the sole question whether or not they 
should remain upon the bench. If a judge 
should be retired by such a ballot his suc- 
cessor would be appointed in the manner 
outlined above. Surely a judge should be 
sufficiently amenable to the popular will if 
he is named by a responsible agent selected 
by the people, and may be discharged by the 
people themselves if he proves unaccept- 
able. 


I am pleased to say that this proposal has 
been adopted in the tentative draft of the 
constitution which was prepared before ad- 
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journment last winter. If this draft of the 
constitution should be adopted, this method 
of selecting judges can be adopted by the 
people of Cook county upon a referendum 
vote. 

Of course, it is well known that the New 
Jersey vice-chancellors are all appointed by 
the chancellor. No complaint has ever been 
heard that the appointments are used as a 
reward for political services; but on the 
contrary the chancery courts of New Jersey 
have a most excellent standing. The excel- 
lence of the judiciary of Massachusetts, and 
of other eastern states is well recognized, 
and yet the power of selection by the gov- 
ernor has no such limitations as that pro- 
posed in this plan for Illinois. 

A study of the decisions of the appointive 
and elective courts of last resort of this 
country will disclose that progressive legis- 
lation has more often been upheld by ap- 
pointive courts than by elective courts ; and 
that the technical rules for throwing cases 
out of court without passing upon the mer- 
its are usually the product of elective 
courts. 

Only a few days ago Mr. Herbert Har- 
ley of Chicago called my attention to the 
fact that the Louisiana State Bar Associa- 
tion framed and submitted to the conven- 
tion which framed the new constitution for 
that state which recently went into effect 
a judicial article making substantially the 
same provision for appointing mist prius 


judges as that above outlined which has 


been included in the tentative draft for the 
new Illinois constitution. 

If the draft for a new constitution for 
Illinois in substantially its present form 
shall be submitted to and adopted by the 
people, I have very lively hopes that within 
afew years the citizens of this great metro- 
politan center will make a choice in favor 
of the indirect method of choosing judges 
through intelligent and responsible agents 
in place of the present so-called direct 
method, which, in fact, has shown itself 
to be not a popular election of judges at 





all. It is merely a matter of education and 
what a little sound educational work will 
accomplish is surprising. For instance: 
immediately after the above proposal was 
presented to the Convention, one or more 
judges of the Circuit Court circularized 
the lawyers of Chicago asking them to ex- 
press their preference as between an elec- 
tive system and an appointive system for 
choosing judges. No method of appoint- 
ment was mentioned. The result of the bal- 
lot was almost exactly a fifty per cent vote 
on each side. This was rather surprising, 
because the lawyers would have been ex- 
pected to vote largely in favor of the ex- 
isting system. About a month later the 
Citizens’ Association circularized the same 
men, and included with the ballot a little 
four-page summary of the arguments for 
this kind of an appointive system, and the 
result of this ballot was eight to one in 
favor of that system! 


There are many organized bodies of cit- 
izens ready to aid in this particular educa- 


tional work. That proposal was urged 
upon the Constitutional Convention, not 
only by the Citizens’ Association, but by 
the Association of Commerce with its mem- 
bership of 6,500 business concerns; by the 
City Club of Chicago; by the Industrial 
Club; by the Women’s City Club with its 
membership of 4,000 citizens who have re- 
cently acquired the franchise: and by vari- 
ous other influential organizations. It will 
doubtless surprise many to learn that there 
was no single proposal before the Conven- 
tion which was so widely supported as was 
this, by persons and organizations free from 
any personal interests. Nor is this proposal 
any radical departure from the recent course 
of legislation, which from necessity has 
shown a strong tendency toward the substi- 
tution of the indirect for the direct method 
of selecting public officials. In this great city 
not only school principals and superintend- 
ents of schools, but the members of the 
school board itself are appointed; nearly 
all of which is contrary to the practice in 
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of the system are not always perfect, who 
would suggest that better or as good results 
would be reached by a popular election? 
And yet the school system touches the mass 
of the people much more closely than the 


judicial system. In this city many munici- 
pal officers of vast power are chosen by ap- 
pointment, whereas similar officiers in 
smaller communities are elected. In this and 
many other states we choose by appoint- 
ment the public utility commissions, with 
their enormous powers touching the purse, 
not only of every tax payer, but of every 
citizen. If those commissions had been 
created a generation ago the members 
would have been elected. We recently dis- 
placed an elective state tax review body for 
an appointive one; and the power of that 
body to affect the rights of the individual 
citizens needs no comment. The Kansas In- 
dustrial Court, having been created recently, 
is an appointive body. If it had been cre- 
ated twenty-five years ago it would have 
been elective. Many cities of Illinois have 
adopted the commission form of govern- 
ment, whose chief distinguishing feature is 
the substitution of the appointive for the 
direct elective choice of nearly all the mu- 
nicipal public servants. Instances might 
be multiplied ; but are not these sufficient to 
demonstrate that there is a constantly grow- 
ing realization that, in the choosing of pub- 
lic servants of whom expert services are re- 
quired and who have little to do with de- 
termining public policies, a large electorate 
cannot intelligently act by the direct method ; 
and that the indirect method of selection, 
with the power of retiring a public servant 
after a term of reasonable length, will pre- 
serve to the people all necessary control, 
and indeed all possible control which is con- 
sistent with intelligent selection, with mak- 
ing the office sufficiently attractive to the 
right grade of men, and with reasonable 
expense in making the selection? 


Amos C. MILLER. 


Chicago, Ill. 





MASTER AND SERVANT—SERVANT ON 
PERSONAL ERRAND. 


RILEY v. STANDARD OIL CO. OF NEW 
YORK. 


132 N. BE. 97. 
Court of Appeals of New York. May 31, 1921," 


Where a master ordered the driver of 4. 
motor truck to go from a mill to the freight 
yards, and after the truck was loaded the 
driver discovered some waste pieces of wood 
and took them to the house of his sister, a few” 
blocks in the opposite direction, and then start-" 
ed to return to the mill on a course which 
would take him past the entrance, and on 
his way to the freight yards, the servant, 
having delivered the wood to his sister, must 
be deemed on the master’s business, at somé 
point in the return, and it was improper to™ 
declare, as a matter of law, where he negli-™ 
gently ran down an infant in the space be-~ 
tween his sister’s house and the mill, that the 
servant was not on the master’s business. 


ANDREWS, J. Driving directly towards his 
master’s mill, his master’s truck loaded with 
his master’s goods for which his master had ” 
sent him, his only purpose to deliver them ag 
his master had commanded, with no indepen- 
dent object of his own in mind, Million, a 
chauffeur employed by the defendant, ran over — 
the plaintiff, negligently, as the jury have said 
with some evidence to support their finding. 
Therefore, the complaint should not have been 
dismissed, unless we can say as a matter of 
law that at the moment of the accident this @ 
chauffeur was not engaged in the defendant’s 
business. We reach no such conclusion. 

There could be no debate on this subject 
were not the essential facts obscured or modi- | 
fied by other circumstances. It appears, how: | 
ever, that the chauffeur had been ordered to 
go from the mill to the freight yards of the 
Long Island Railroad, about 2144 miles away, 
obtain there some barrels of paint, and return 
at once. After the truck was loaded, Million | 
discovered some waste pieces of wood. He 
threw them on the truck, and on leaving the | 
yards turned, not towards the mill, but in the 
opposite direction. Four blocks away was the 
house of a sister, and there he left the wood. - 
This errand served no purpose of the defendant, 
nor did the defendant have knowledge of or 
consent to the act of the chauffeur. Million 
then started to return to the mill. His course 
would lead him back past the entrance to the 
yards. Before he reached this eftrance, and 
when he had gone but a short distance from 
his sister’s house, the accident occurred. ; 
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A master is liable for the result of a serv- 
ant’s negligence when the servant is acting 
in his business; when he still is engaged in 
the course of his employment. It is not the 
tule itself, but its application, that ever causes 
a doubt. The cervant may be acting for him- 
self. He may be engaged in an independent 
errand of his own. Reilly v. Connable, 214 N. 
Y. 586, 108 N. E. 858, L. R. A. 1916A, 954, Ann. 
Cas. 1916A, 656. He may abandon his master’s 
service permanently or temporarily. While 
still doing his master’s work he may be also 
serving a purpose of his own. Quinn v. Power, 
87 N. Y. 535, 41 Am. Rep. 392. He may be per- 
forming his master’s work, but in a forbidden 
manner, Cosgrove v. Ogden, 49 N. Y. 255, 10 
'Am. Rep. 361. Many other conditions may 
arise. 

; ta No formula can be stated that will enable 
eli. ge US to solve the problem whether at a particular 
be- @ Mcment a particular servant is engaged in his 
the @ master’s business. We recognize that the pre- 

@ cise facts before the court will vary the re- 
sult. We realize that differences of degree may 
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his” 


; produce unlike effects. But, whatever the facts, 
vith the answer depends upon a consideration of 
had what the servant was doing, and why, when, 
L ag where, and how he was doing it. 
pens A servant may be “going on a frolic of his 
, s own, without being at all on his master’s busi- 
ver ® ness.” He may be so distant from the proper 
said scene of his labor, or he may have left his 
‘ng. @ work for such a length of time, as to evidence 
een @ a relinquishment of his employment. Or the 
of Fe circumstances may have a more doubtful mean- 
this & ing. That the servant is where he would not 
nt's be had he cbeyed his master’s orders in itself 
_ .@ is immaterial, except as it may tend to show 
ject 2 permanent or a temporary abandonment of 
odi- his master’s service. Should there be such a 
OW" @ temporary abandonment the master again be- 

to ' comes liable for the servant’s acts when the 
the latter once more .begins to act in his business. 
'a¥, Such a re-entry is not affected merely by the 
a Mental attitude of the servant. There must 
~ be that attitude coupled with a reasonable con- 

e 


; hection in time and space with the work in 
they ‘ which he should be engaged. No hard and fast 
the & Tule on the subject, either of space or time, 
can be applied. It cannot be said of a servant 
in charge of his master’s vehicle who tempora- 
rily abandons his line of travel for a purpose 
of his own that he again becomes a servant 
only when he reaches a point on his route 
-which he necessarily would have passed had 
he obeyed his orders. He may choose a differ- 
ent way back. Doubtless this circumstance 
May be considered in connection with the other 
| facts involved. It is not controlling. 


YIM 





We are not called upon to decide whether 
the defendant might not have been responsible 
had this accident occurred while Million was 
on his way to his sister’s house. That would 
depend on whether this trip is to be regarded 
as a new and independent journey on his own 
business, distinct from that of his master (Story 
v. Ashton, L. R. 4 Q. B. 476; McCarthy v. Tim- 
mins, 178 Mass. 378, 59 N. E. 1038, 86 Am. St. 
Rep. 490), or as a mere deviation from the gen- 
eral route from the mill and back. Consider- 
ing the short distance and the little time in- 
volved, considering that the truck when it left 
the yards was loaded with the defendant’s 
goods for delivery to its mill and that it was 
the general purpose of Million to return there, 
it is quite possible a question of fact would be 
presented to be decided by a jury. At least, 
however, with the wood delivered, with the 
journey back to the mill begun, at some point 
in the route Million again engaged in the de- 
fendant’s business. That point, in view of all 
the circumstances, we think he had reached. 
Jones v. Weigan, 134 App. Div. 644, 119 N. Y. 
Supp. 441. 

The judgment of the Appellate Division must 
be modified insofar as it directs the dismissal 
of the complaint and insofar as it fails to di- 
rect a new trial, and as so modified, affirmed, 
with costs to abide the event. 


Note—Deviation by Driver From Route or In- 
structions as Affecting Employer's Liability.— 
Where a chauffeur, when ordered by his employer 
to take an automobile from the garage, which 
was situated in the rear of the house, to the 
front of the house, and the chauffeur drove to 
a drug store and purchased cigarettes for him- 
self, the owner was not liable for injuries neg- 
ligently inflicted by the chauffeur while return- 
ing from the drug store. Healey v. Cockrill, 133 
Ark. 327, 202 S. W. 229. 

Where a chauffeur, who had been instructed by 
his employer to drive 2n automobile from the 
garage to the employer’s house, drove the car 
several miles in the opposite direction, the em- 
ployer was not liable for injuries negligently in- 
flicted by the chauffeur while returning from such 
trip. Gousse v. Lowe, Cal. App., 183 Pac. 295. 

A chauffeur had nearly reached home on the 
return from a certain trip, made pursuant to 
orders of his employer, when he turned aside, 
almost in an opposite direction, on business ot 
his own. While returning, after looking after 
his personal affairs, but while farther from home 
when he deviated from the route, he collided 
with another automobile. Held, that the em- 
ployer was not liable. Crady v. Greer, 183 Ky. 
675, 210 S. W. 167. 

A chauffeur, under general instructions in such 
circumstances to return the automobile to the 
garage, took his employer to an entertainment 
one evening, and was directed to return for her 
at midnight, and instead of returning to the 
garage he went on a trip of his own, having noth- 













Pee pean; 94 


“4 
ie 


*: 


ve , gah te 
PREIS: he em eS 


ree 


et 


so 2a Si 

































320 


CENTRAL LAW JOURNAL 








ing to do with his employer’s affairs, and while 
so engaged he negligently inflicted an injury up- 
on another. -lt was held that his employer, the 
owner of the automobile, was not liable. Tyler 
v. Stephan’s Adm’x, 163 Ky. 770, 174 S. W. 790. 
A chauffeur in the employ of a public garage 
took an automobile and drove to a place of busi- 
ness, where he secured a battery which, in the 
course of his duties for the garage, he had leit 
there to be charged, and aiter securing the bat- 
tery he drove to a supply house and there pur- 
chased a pair of pliers for his own use, and while 
on the way back to the garage he negligently 
injured a bicyclist. It was held that the accident 
occurred while the chauffeur was acting within 
the scope of his employment, and that the ewner 
of the garage was liable for his negligence. Gib- 
son v. Dupree, 26 Colo. App. 324, 144 Pac. 1133. 
Where a servant was engaged to drive an auto- 
mobile truck for a bakery over a certain route, 
and, contrary to the instructions of his employer, 
made a trip off his route to take a person home, 
and after having done so was returning to the 
bakery when he ran over a boy in the street, 
it was held that at the time of the accident the 
servant was driving the truck in the scope of his 
employment. Devine v. Ward Baking Co., 188 
Ill. App. 588. 
‘Where an owner permitted the chauffeur of 
his truck to drive to his dinner in the truck, he 
was liable for an injury caused by the negligence 
of the chauffeur aiter starting on his way to 
deliver the goods on the truck, and when the 
truck was where it would not have been but for 
the chauffeur driving it to his dinner. Bila v. 
Bloomingdale, 184 App. Div. 65, 171 N. Y. Supp. 


A chauffeur, who was in the continuous em- 
ployment of defendant corporation, started to 
return with defendant’s automobile to the garage, 
when he was compelled to stop and change a tire 
in the rain. His clothing became wet, and in- 
stead of returning to the garage immediately, 
he drove to his home in another part of the city, 
had his supper, changed his clothes, and started 
to return to the garage where he had work to 
do preparatory to his employment the following 
morning. In returning to the garage, he went 
out of his way several blocks to get some cigars, 
and while on this mission negligently struck and 
injured some children. Held, that the question 
whether the accident occurred while the chauf- 
feur was acting within the scope of his employ- 
ment was for the jury, and judgment against the 
defendant was affirmed. Blaker v. Philadelphia 
El. Co., 60 Pa. Super. Ct. 56 (1915). 

Where it appeared that an automobile, belong- 
ing to a city and driven by its chauffeur, was 
driven to the home of the city’s superintendent 
of streets, on city business, the automobile being 
used in the street department; that after leaving 
the home of the superintendent it was the chauf- 
feur’s duty to take the machine to the garage; 
that he started to the garage, taking with him a 
young lady, who was not connected with any of 
the departments of the city; that he intended to 
deviate from his course in going to the garage 
in order to take the young lady home; that about 
half a mile before arriving at the point where 
he would leave the route to the garage for the 
purpose of taking the young lady to her home, 
the machine was struck by a street car and dam- 





aged and the inmates were injured. 
that the evidence justified a finding that at the 
time of the injury the automobile was still being 
used in the business of the street department of 
the city, the intended deviation from the route 
to the garage not yet having become operative, 
Fitzgerald v. Boston & N. St. R. Co., 214 Mass. 
435, 101 N. E. 1085. 
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CORRESPONDENCE. 





ARE WELFARE MOVEMENTS CORRUPT- 
ING THE SOCIAL ORDER? 





Editor, Central Law Journal: 

Few forms of modern organization are more 
interesting to observe than that known as the 
Welfare Movement. From rather humble be- 
ginnings in the days before the war these or- 


ganizations have since grown to immense pro- 


portions. 

One form is the organization which has for 
its purpose relief work. Originally these or- 
ganizations contented themselves with local 
drives for certain relief purposes. For in- 
stance, to raise a fund for the benefit of the 
University of Yazoo. Now these organizations 
are national in scope and international in pur- 
pose. Instead of raising thousands of dollars 
they raise millions and operate extensive organ- 
izations with a large staff of employees. With 
organizations of this type lawyers, as such, are 
little concerned. 

Another form is that organized for the pur- 
pose of reforms of various natures. The basis 
of this latter species of organization seems to 
be the proposition that man is his brother’s 
keeper. With the theological interpretation 
and with the abstract virtue of this proposi- 
tion we are not concerned. The practical ap- 
plication of such a theory is an entirely dif- 
ferent matter. That man should be his broth- 
er’s keeper implies in practice that any man 
is capable of managing his neighbor but that 
no man is capable of managing himself. In 
actual operation there is also a great tendency 
to friction and confusion. We can 
some difficulty, for instance, if Brother Brewer 
should undertake to manage Brother Prohibi- 
tionist, if Brother Farmer should undertake 
to manage Brother Wall Street, or if our 
Brothers in the Senate should undertake to 
manage our Brother who is President. The 
obvious difficulties and defects of this prin- 
ciple as a working principle have not affected 
its value as a talking point, and this idea has 
been sold to the American people for a great 
many millions of dollars. 
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After the idea is sold and millions collected 
or in course of collection, it seems to have ful- 
filed its purpose however. Its proponents very 
quickly divide the brothers into keeper broth- 
gs and kept brothers. Somewhat as the small 
poy decides that he will be pitcher in organ- 
jing a ball team in the back lots, the pro- 
moters of the movement decide that they will 
be keepers and the rest of us will be the peo- 
ple that are kept. The keepers themselves 
goon become subdivided into angels, figure- 
heads and middlemen. The angels furnish the 
funds, the figureheads furnish the respecta- 
bility and the middlemen run the machine. 

What the financial resources of these organi- 
gations are is, of course, difficult to estimate. 
We have noted no published reports showing 
the amount of money collected and the distri- 
bution of the moneys, but from the extent of 
the activities of these organizations and the 
apparent number of employees, the resources 
must be vast. It is supposed that one of these 
wganizations has an income of one million dol- 
lars per month, and it is estimated by persons 
who may know that at least one of the repre- 
sentatives of one of these organizations receives 
as compensation an income which would be ac- 
ceptable to a railroad president. 

What concerns us here is not the amount 
of moneys collected by these organizations, nor 
the application of these moneys. That can be 
Ieft to the people who furnish the funds, but 
organizations of the reform type inevitably 


progress in their course until they procure the 


giactment of laws to further their purposes; 
and herein lies the menace. 

Wisconsin is reported to have a statute mak- 
ing it a criminal offense to put one’s foot on 
A rail in front of a counter while drinking a 
soft drink. In Texas it is said it is a crime 
to play pool. Another state has made it an 
Offense to treat a person to a cigar and so on. 
How far this character of legislation will 
proceed we presume no one will venture to 
predict. Whether it will end in a form of in- 
Visible government, or whether it will stop 
at some intermediate point in its course is a 
question; but it is reasonable to suppose that 
these activities will continue as long as the 
funds hold out. No sensible person expects 
these thousands of well paid middlemen to 
ease their operations, resign their positions 
and go back to work. 

This phase of the movement is not the im- 
portant one to the lawyer. It is rather for the 
Citizens at large. If the people wish this form 
If they 
fo not wish it they will ultimately reject it. 











In the meantime the passing of laws of this 
character is a great boon to that class of peo- 
ple well known in the cities and in the larger 
boroughs as the Underworld, viz: those peo- 
ple who live by law-breaking on the one hand 
and, on the other hand, the officials and those 
politicians of the crooked type who thrive by 
selling them protection. People of this charac- 
ter welcome such legislation with open arms, 
immediately capitalize it and turn it to their 
own ends. As their wealth increases their 
numbers increase as the locusts of old; and 
likewise their political power. Lawlessness be- 
comes widespread, corruption in official life 
becomes common and respect for law generally 
falls very low. Sooner or later a race sets in 
between the reformers and the corruptionists 
to elect their favorite candidates to various 
administrative offices and they do not hesitate 
to attempt to elect their own candidates to the 
bench. It is at this point that the lawyers be- 
come particularly interested, but the question 
arises whether or not they should wait until 
this crisis is reached. With the forces of re- 
form and the forces of corruption working to- 
ward the same end a momentum is soon gained 
which is difficult to resist. Perhaps resistance 
will at that time avail nothing. 

It is not our purpose to pass on the merits 
nor on the limits of any proposed reform. 
Whether or not we should be eompelled to 
smoke five cigars a day, or be prohibited from 
smoking at all, is a question on which others 
are quite as competent to pass an opinion as 
lawyers. Perhaps knives and forks should be 
banished from our tables. No doubt every 
person would gladly do away with knives and 
forks and eat with his fingers if by so doing 
even one misguided human being might be 
prevented from committing suicide. One 
thing, however, that we should demand is that, 
whatever the real or supposed merits of pro- 
posed legislation may be, the law passed shall 
be a workable one. Lawlessness and corrup- 
tion constitute too big a price to pay for any 
abstract benefits. The flying machine that 
fails to fly is sent back for repairs again and 
again until it performs its function. We are 
reminded of Charles Lamb’s story of Roast 
Pig. The Chinaman’s house accidentally 
caught fire, burned down and roasted his pig 
to death. The Chinaman attempted to remove 
the pig, burned his fingers and placing them 
in his mouth discovered that roast pig is very 
good to eat. Thereupon all the Chinamen in 
the neighborhood burned down their houses in 
order to procure for themselves’ delicious 
roast pig. A method since has been found to 
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roast pig without burning down the house. 
If we are bent on sancitification by legisla- 
tion let us find some method that does not in- 
volve destruction. 
W. J. FITzGeravp. 
Scranton, ‘Pa, 








ITEMS OF PROFESSIONAL 
INTEREST. 


C. L. KAGEY AS MINISTER TO FINLAND. 


One of our subscribers, Mr. C. L. Kagey, of 
Beloit, Kan., we learn, has just been appointed 
by President Harding as United States Minister 
to Finland. 

This will take out of the practice of law in 
Kansas one of the three greatest trial prae- 
’ titioners of that state. This was the verdict 
given to us recently by a Kansas lawyer well 
acquainted with the lawyers of his state. 

Mr. Kagey was recently appointed by the 
Governor of his state as one of Kansas’ repre- 
sentatives to the Conference of Commissioners 
on Uniform State Laws, and there the editor of 
this Journal became his colleague and co-work- 
er. We worked together on many difficult prob- 
lems, and the suggestions made by Mr. Kagey 
were always given careful attention by the oth- 
er members of the Conference. 

It must be hard for a successful, active prac- 
titioner like Mr. Kagey, still in the very prime 
of life, to give up a large practice and assume 
diplomtic duties in a new country like Fin- 
land, But the change is probably a wise one 
from the standpoint of conserving health. 
Every busy trial lawyer would find that a 
sabbatical rest, a few years knocked off from 
the busy grind and given over to travel or 
some different pursuit, would add many years 
to his life and to his usefulness. Mr. Kagey 
was not known so well as an office adviser as 
a very successful trial lawyer. His ability in 
this respect called him into nearly every 
county in his state and secured for him re- 
tainers in much of the important litigation in 
his state. 

Mr. Kagey has been a subscriber and friend 
of the Central Law Journal for many years and 
we have invited him to keep in touch with 
us by an occasional letter telling our subscrib- 
ers something about the institutions, and ad- 
ministration of justice in this new country. 


Epriror. 


! 





HUMOR OF THE LAW. 


“Why did you quit quoting poetry in your 
speeches?” 

“I found that my constituents went home and § 
read up on the poets instead of giving undi- 
vided attention to my remarks.” 


The Client—“I bought and paid for two doz 
en glass decanters that were advertised at §§ 

a dozen, f. 0. b., and when they were delivered 
they were empty.” J 

The Lawyer—‘“Well, what did you expect? 

The Client—‘Full of booze. What else does ™@ 
f. o. b. mean?” if 

“What's the idea of putting up that big sign 
reading, ‘Forty miles to the city’?” 

“That's a little idea of mine,” said Constable” 
Perkins of Chiggersville. “When a motorist § 
bound for the city reads that sign he just & 
naturally wants to see if he can’t make the? 
last lap inside of an hour. I stand down the 
road a piece and nab him.” - 


While making a visit to New York, a man 
unmistakably of country origin was knocked §, 
down in the street by an automobile. A crowd” 
instantly surrounded him with condolences | 
and questions. 

“Are you hurt, my friend?” kindly asked a 
gentleman, who was first among the rescuers, 
as he helped the stranger to his feet and brush | 
ed the mud and dust from his clothes. | 

“Well,” came the cautious reply of one evi | 
dently given to noncommital brevity of speech, © 
“it ain’t done me no good.”—Harper’s. ¢ 


At the close of the last day’s work of the! 
Conference of Commissioners on Uniform State | 
Laws, which recently convened in Cincinnati, 
Dean John H. Wigmore rose and _ solemnly 
moved that the Conference adjourn with a song 
of praise. .He asked all the members to gather 
around a piano and quickly distributed slips 
of paper on which were typewritten the words 
of a chorus which he had improvised for the 
occasion. The members, old and young, judges, 
lawyers, college professors and all, joined 
singing Dean Wigmore’s composition to the 
tune of “Smiles.” Here is the chorus. 
“There are laws which need améndment; 

There are laws which make us sigh; 

There are laws whose obvious intendment 

Is to make us permanently dry; p: 
There are laws whose legislative craftsmen ~ 

Have been quite deprived of legislative sens 
But the LAWS of which we are the draftsme 

Make the rest look like thirty cents.” 
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WEEKLY DIGEST. 


your® 
Weekly Digest of Important Opinions of the 
@ ald § state Courts of Last Resort and of the Federal 
undi- Courts. 









) Copy of Opinion in any case referred to in this digest 
‘way be procured by sending 25 cents to us or to the West 
Pub. Co., St. Paul, Minn. 
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1. Agriculture — ‘Thresher’s Lien,— Section 





$855, Comp. Laws 1913, relating to threshners’ 
liens, does not require that such lien’ shall show 
that the parties agreed on a certain price per 
bushel for threshing the grain upon which a 
lien is claimed; and such lien, if otherwise suf- 
ficient, is not rendered invalid because it shows 
that the parties, instead of a certain rate per 





bushel, agreed that the thresher should be paid 
ech, #0 much per hour for the time employed in 
threshing.—Hiam v. Andrews Grain Co., N. D., 


183 N. W. 1016. 

2. Animals—Negligence. — Where plaintiff's 
dog and defendant's cat had a fight in defend- 
a@nt’s store, and after they had separated plaint- 
if reached down and took hold of the cat’s paw, 
hough she was wholly unacquainted with the 
‘at's nature, and was bitten and scratched by 
it, her conduct was negligent, and she could 
hot recover; and her conduct was not excused 
‘by her belief that the cat might again attack 
the dog, even though there was a danger of a 
recurrence of the trouble.—Goodwin y. E. 4 
Nelson Grocery Co., Mass., 132 N. E. 51. 

3. Bills and Notes—Attorney’s Fee.—The 
Statutes prescribing procedure. in attachment 
Suits make provision for “a return day” within 
ihe meaning of the statute prescribing the con- 
tions on which agreements to pay attorney’s 
8S in addition to the stipulated principal and 
interest may be enforced; and such agreements 
Maybe enforced in an attachment suit under 
Owlitions specified in the statute.—A. W. Wat- 
trs & Co. v. O'Neill, Ga., 108 S. E. 35. 
4. Banks and Banking—‘“Check, Draft of Or- 
der."—The words, “check, draft or order,” as 
used in Gen. Stat. 1915, § 556, relating to certi- 
Acation of such instruments when the drawer 
foes not have funds on deposit to meet them, 
‘clude every written request made by any per- 
%on to a bank for the payment of money, and 
it does not matter what the technical name of 
the writing is; it can be described by one of 
these terms, and a bill of exchange comes with- 
mm these terms.—Ingersoll v. Kansas’ State 

ank, Kan., 206 Pac. 291. 

5. Dishonor of Check.—A wrongful dis- 
Aonor of a check by a bank will not justify 
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Base vl les Cuslolier, anu liereailer Lurwaru- 
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anu iiabie 10r yreacn of its auly.—woralucnbelrs 
Vv. list wat. Bank, N. D., 183 N. W. O45. 

ie Limitation on towers ot  Ulticers.— 
Though courts require those who.deal with bank 
OlcerS Lo Lake Noulice ol Lhe iimilalions wach 
tue law places upon their powers, this does not 
precisude such oifcers trom puisuing such a 
course aS snould characterize every poussible 
transaction, Whether periormed individuaily or 
in their representative capacily.— Citizens’ 
‘trust Co. v. Going, wlo., 232 8S. W. 996. 

8.——Notice.—W here the cashier of a bank in 
taking titie to certain notes was furthering his 
own interest and object and was not acting 
tor the bank, it cannot be presumed that he 
would have notified the controliing officers oi 
the bank of his own violation of the 
trust imposed in him by the parties trans- 
ferring the notes, so that notice to him is not 
notice to the bank.—Mays y. First State Bank, 
Tex., 233 S. W. 326. 

9. Stock Purchases.—Where the directors 
of a national bank that is in failing circum- 
stances purchase shares of its capital stock for 
the bank from other shareholders in violation 
of section 9762, U. S. Comp. St. 1918, the rights 
of innocent holders for value not having inter- 
vened, the validity of such transaction “can be 
questioned only by the United States, and not 
by private parties.’—lowa State & Savings 
Bank v. City Nat. Bank, Neb., 183 N. W. 982. 

10. Breach of Marriage Promise.—Time and 
Place Implied.—Where plaintiff, a young girl 
away from her home, agreed at the instance 
of defendant, her lover, to marry where they 
were, and then, on further reflection, deter- 
mined not to do so, in absence of her parents 
and without their consent, but did not refuse 
to marry him later at her home, defendant was 
not justified in breaking the engagement.— 
Goldstein v. Sachs, Md., 114 Atl. 593. 

11. Carriers of Goods—Bill of Lading.— 
Where a bill of lading was first made out to 
order of third person, and was received by such 
person, and a draft was drawn on plaintiff seller 
by such third person, attached to the bill of lad- 
ing and forwarded to plaintiff, and was pre- 
sented to plaintiffs, who did not pay the draft, 
but, without the knowledge or consent of the 
third person, caused the bill of lading to be de- 
tached from the draft, and drew a draft on de- 
fendant buyer, and attached the bill of lading to 
it, and defendant refused to pay the draft and 
rejected the shipment, held, that the unauthor- 
ized separation of the bill of lading from the 
draft of the third person did not give the plain- 
tiff title to the goods, and they could not pass 
title to defendant; plaintiff being guilty of a 
tortious conversion of the bill of lading.—Pot- 
tash v. Cleveland-Akron Bag Co., N. Y., 189 N. 
Y. S. 376. 

12. Delivery.—Though it was the custom 
of carriers to tender delivery of cars consigned 
to Norfolk at Port Norfolk, yet where a bill af 
lading called for a delivery at a particular sid- 
ing in Norfolk, the custom cannot modify the 
written contract of the parties, and until de- 
livery is made at such siding demurrage cannot 
be charged.—North Shore Improvement Co. v. 
New York, P. & N. R. Co., Va., 108 S. E. 11. 


13. Overcharge.—Persons having claims 
against a railroad company for overcharges on 
different shipments, unlike as to places or times 
of execution of the contracts, or of performance 
of the duties imposed, cannot join in a suit in 
equity to impress a trust on the assets and cap- 
ital stock of the company in the hands of a re- 
organized company, to prevent a multiplicity of 
suits or otherwise.—Ballew Lumber & Hard- 
wesese. v. Missouri Pac. Ry. Co., Mo., 232 S. 


14. Carriers of Passengers—Rates.—Under 
Pub. Acts 1919, No. 382. regulating rates for 
the transportation of passengers and provid- 
ing in section 2 that it shall not apply to the 
rates of street or interurban railroads within 
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cities or within five miles of their boundaries, 
the rights of municipalities under franchise con- 
tracts fixing passenger rates were divested ex- 
cept such as are retained by the proviso in sec- 
tion 2.—Detroit United Ry. v. Covert, Mich., 183 
N. W. 938. 

15. Constitutional Law. — Escheat. — Under 
Const. art. 1, § 13, the state cannot by a mere 
Statutory declaration, take away the right of the 
depositor to his bank deposit and appropriate to 
its own use his property therein, so that the de- 
positor is a necessary party to any action by the 
state to enforce payment of the money due on 
the deposit into the state treasury, and the bank 
has the right to insist that the depositor be 
brought into the case as party by some valid 
process or notice, and can contend that the pro- 
cess and notice prescribed by Code Civ. Proc. 
§ 1273, and St. 1915, p. 1106. § 5, providing for 
the escheat of bank deposits unclaimed for 20 
years, do not constitute due process of law.— 
State v. Security Sav. Bank, Cal., 199 Pac. 791. 

16.——Non-Payment of Debt.—Any legislation 
that makes it a crime for one to use his own 
money for any purpose other than the payment 
of his debts violates Const. art. 1, § 15, prohibit- 
ing imprisonment for debt except in case of 
fraud.—People v. Holder, Cal., 199 Pac., 832. 


17.——Women as Jurors.—Even if the omis- 
sion of the jury commissioners to return 
women upon the panel were unlawful, and 
if the act recognizing the common-law 


qualification of men only as jurors were un- 
constitutional in that regard, still the question 
cannot be raised by the defendant. a man, as he 
was not thereby injured; as a white man cannot 
urge as an infraction of his rights that the 
rights of another race have been assailed so a 
man cannot complain because women are denied 
the same rights as men; such rights may be 
demanded only by members of the proscribed 
race or sex.—State v. James, N. J., 114 Atl. 553. 

18. Corporations—lLease.—Where the rent se- 
cured by a lease to a corporation had been punc- 
tually paid and accepted by the owner of the re- 
version, and there was no surrender of the lease 
or abandonment by the tenant, the lease was 
not terminated by the dissolution of the corpora- 
tion by the Legislature and the expiration of the 
three-year period thereafter—Cummington Re- 
alty Associates v. Whitten, Mass., 132 N. E. 53. 

19. Purchase of Own Stock.—The purchase 
by Colorado Corporation of its own stock con- 
trary to Mills’ Ann. St. Colo. 1912, § 996, is abso- 
lutely void, and cannot be validated by ratifica- 
tion hy the corporation or its stockholders.— 
Kissane v. Brewer, Mo., 232 S. W. 1106. 





20. Covenants—Ruilding Restrictions.— Cov- 
enants and agreements in deeds of lots in an 
addition imposing building restrictions on all 


the lots creates an easement in each lot in favor 
of every other lot.—Peters v. Buckner, Mo., 222 
S. W. 1024, 


21. Death—Conscious Suffering.—In an action 
for the death of a railroad fireman brought un- 
der the federal Employers’ Liability Act April 
22 1908, as amended by Act April 5, 1910, the 
conscious suffering, if any, of the fireman before 
his death may be recovered for in the same ac- 
tion as the damage to his widow and children 
resulting from his death.—Kilburn v. Chicago, 
M. & St. P. Ry. Co., Mo., 232 S. W. 1017. 

22. Deeds—Remainderman.—Where a _ deed 
conveyed land in trust for a woman and her 
children during her life and the life of her hus- 
band, and at her death for the use of her hus- 
band and children, and after the death of her 
and her hushand then to such children as they 
might leave surviving them, share and share 
alike, where the husband died first, a child who 
survived the wife took the whole land in fee 
to the exclusion of the children of a son who 
died before the wife but after the husband.— 
Bell v. Brinson, Ga., 108 S. E. 47. 


23. Divoree—Alimony.—A decree awarding 
complainant as alimony one-half of defendant’s 
farm of a value of $9,000. as well as a consider- 
able amount of personal property, was erroneous, 
and the award should be reduced to one-third 
of the farm, although the divorce was granted 
on account of defendant’s cruelty, it appearing 
that defendant at the time of the marriage 
owned a farm later sold for $3,700, and that dur- 
ing the period of marriage he received by in- 





heritance about twice as much as did complain. 


ant, who brought very little property into the 
matrimonial relation.—Sattler vy. Sattler, Mich, 
183 N. W. 902. 

24. Electricity—Negligence.—Under L 
that it is not necessary to defendant’s liability 
for negligence that defendant should have ap- 


prehended the particular injury that did happen, 


so long as it was one that is a natural and prob- 
able consequence of the condition that was per- 
mitted to exist, held, that an electric light com- 


pany was liable where a sagging telephone wire 


came in contact with its electric light wire and 
became charged, and a contractor examining a 
vacant house at which the telephone wires were 
left uninsulated and disconnected was shocked 
by the electricity passing through them, since it 
was not improbable that some one on the prem- 
ises would have occasion to come in contact 
with the telephone wire in such condition— 
Johnson v. Kansas City Electric Light Co., Mo, 
232 S. W. 1094. 

25.—_—Trespass.—A boy in the highway has 
no right, as one of the public, to climb trees 
by the roadside for sport or exercise, such right 
belonging to the adjoining landowner, and, 
where the boy is not climbing such a tree in 


the exercise of the proprietary right of the 
adjoining owner, by the owner's request or 
express or tacit permission, an electric com- 


pany owes the boy no duty to insulate its wires 
passing through such trees to prevent injury 
from contact therewith, for the company. as 4 
lawful occupant of such trees, owes no duty to 
a trespasser or bare licensee greafer than that 
owed by the owners of the trees, and is not 
bound to anticipate chance or casual trespass 
thereon.—McCaffrey v. Concord Electric Co., N. 
H., 114 Atl. 395. 

26. Fraud — Misrepresentation. — Relative to 
right to recover for fraudulent representations 
as to character of soil in sale of a farm, in- 
spection of the premises by plaintiff did not as 
matter of law bar them from relying on defend- 
ant’s representations.—Morain v. Tesch, Mich, 
183 N. W. 899. 

27. Garnishment—Non-resident.—In a suit by 
attachment against a non resident defendant, who 
has only been served by publication, and who has 
entered no personal appearance, a garnishee in 
such suit may not plead for the principal de- 
fendant any defense which is personal to the 
defendant; and this is true, even though the gar- 
nishee is a carrier being operated by the United 
States government under the Transportation Act 
of March 21, 1918.—Davis v. L. N. Dantzler Lum- 
ber Co., Miss., 89 So. 148. 

28. Highways — “Invalid.’— Under Vernon's 
Sayles’ Ann. Civ. St. 1914, art. 6919, declaring 
that all male persons between 18 and 45 shall 
be liable to road work, except ministers of the 
gospel, invalids, ete., one afflicted with cancer, 
who had been advised by his physician not to 
do physical work, is an “invalid”; and hence 
where defendant and his physician testified that 
he was so afflicted and had been so advised, it 
was improper, in a prosecution for failure to 
work the road, to refuse to submit that issue 


to the jury.—Walling v. State, Tex., 232 S. Ww. 
1115. 
29. Insurance—By-Laws.—An agreement on 


the part of a member of a fraternal benefit asso- 
ciation to be bound by all future changes if 
the by-laws of the society that it may see 

to enact is subject to the implied condition that 
they must be reasonable notwithstanding Sess. 
Laws 1911, p. 425, § 8, for the reason that thé 
obligation of every contract is protected from 
state interference by the federal Constitutio 

—Modern Woodmen of America v. White, Cole 
199 Pac. 965. . 





30. Class of Employment.—Where insur 
was an oyster opener, and was employed as | 


such during the season when there was work 
in such occupation, but on close of season 8@- 
cured regular employment as a laborer, a more 
hazardous occupation than that of oyster openeh 
without notice of change of occupation to @ 

dent insurer, the recovery, on insured’s death’ 
while employed as laborer, held limited to 
indemnity specified for the death of a laborehy 
and not the indemnity made payable for the; 
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death of an oyster opener.—Stewart v. Massa- 
chusetts Acc. Co., Conn., 114 Atl. 657. 


31. Consummation of Contract.—In the ab- 
sence of an agreement to the contrary, the ac- 
ceptance of an application for insurance, when 
communicated to the insured, consummates the 
contract, without an actual delivery of the pol- 
icy; but, if the application expressly provides 
that the policy shall not become effective unless 
and until delivered and received by the insured 
while in good health, the contract will not be 
consummated until the policy is so delivered 
and received.—Mutual Life Ins. Co. v. Shoemake, 
Miss., 89 So. 154. 


32. “Enlisted Man.”—A draftee is an “en- 
listed man,” within the purview of a life policy 
which allowed the insured to join the army, 
but required notice and payment of extra pre- 
mium.---Watson v. Sovereign Camp, W. O. 

Ss. C., 108 S. E. 145. 

33..—-Hospital Treatment.— Where a child 
born in a hospital is returned three months 
later to receive nourishment from its mother, 
who had previously returned for treatment of 
ailments attending childbirth, the child, while 
in the exclusive care of the hospital, is a 
“natient,” and not a mere licensee; the arrange- 
ment being that compensation for the treatment 
of the mother includes compensation for the 
care of the child.—Ford Hospital v. Fidelity & 
Casuaity Co., Neb., 183 N. W. 656. 


34. Insurable Interest.—Where the barn de- 
stroyed by fire was insured in the name of plain- 
tiff husband, but owned by the wife, an alle- 
gation of the husband’s possession without any 
showing of right of possession and use of the 
barn does not show an insurable interest in him, 
in view of Code 1907, §4544, defining contract 
of insurance.—Royal Exch. Assur. of London, 
Eng. v. Almon, Ala., 89 So. 76. 


35. Loss of Time.—Where loss of sight oc- 
curred contemporaneously with the accident, the 
insured, on recovery of amount specified in acci- 
dent policy as indemnity for the loss of sight, 
to be paid with monthly indemnity “for the time 
between the date of accident and date of such 
loss,” could not recover indemnity for loss of 
time under provision of policy providing for 
monthly indemnity for loss of time.—De Leon 
v. Pacific Mut. Ins. Co., Cal., 199 Pac. 789. 

36. Proof of Disability—Where the proofs 
of claim for a disability under a policy pro- 
viding indemnity for sickness and accident speci- 
fied poison ivy as the cause of the disability, 
and mentioned no disability resulting from ac- 
cidental injury, a letter from the insurer, ac- 
knowledging the receipt of the proof of claim, 
stuting that the adjustment came under the 
clause relating to sickness, and inquiring how 
long insured had been kept away from his busi- 
ness, did not waive its rights to proofs of dis- 
ability from an alleged accidental injury, for 
which insured subsequently sought to recover. 
—Ashwell v. Masonic Protective Ass'n, Conn., 
114 Atl. 385. 


37.——Representation.— Where an applicant 
for life insurance was requested in the applica- 
tion therefor to name all causes for which she 
had consulted a physician in the last 10 years, 
and to give the name and address of physician, 
the date of consultation, duration of disease, 
and remaining effects, and where, in her answer, 
She omitted to name one instance when she con- 
sulted a physician, and further failed to state 
what, if any. disease she then had, as informed 
thereof by the physician, her failure to do so 
Was merely a representation and not a war- 
fanty, and did not, in the circumstances con- 
sidered in the opinion, operate to void the policy. 
—Plotner v. Northwestern Nat. Life Ins. Co., 
N. D., 183 N. W. 1000. 


38. Subrogation.—An underwriter of marine 
insurance, who had paid the loss resulting from 
a collision between the insured vessel and an- 
other, is subrogated by operation of law to the 
rights of the insured owner of the vessel against 
the other vessel in regard to the loss, and no 
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_ assignment of such rights is necessary.—Globe 


& Rutgers Fire Ins. Co. v. Hines, U. S. C. C. A,, 
273 Fed. 774. 





39. Intoxieating Liquors—Apparatus for Mak- 
ing.—In order to convict a person of knowingly 
having upon his premises any apparatus for the 
distilling or manufacturing of intoxicating liq- 
uors, it is not necessary for the state to prove, 
unless it is so charged in the indictment, that a 
complete apparatus, or all the apparatus neces- 
sary for the making of whisky, was found upon 
the premises.—Strickland y. State, Ga. 108 S. 
E. 124 

40. Licenses—Fee Not Tax.—The fee of $1 for 
issuing a jeweler’s license cannot be said to be 
in the nature of a tax imposed on the particular 
class of business.—Samuels v. Couzens, Mich., 
183 N. W. 926. 

41. Master and Servant—Course of Employ- 
ment.—Where an employer maintained a lunch 
room, where it served free lunch to its em- 
ployees, and an employee, after being on that 
floor, returned to the floor below, where she 
had worked, and was injured in the elevator 
while leaving the building, the accident arose 
in the course of employment, whether the em- 
ployment be deemed to extend over the noon re- 
cess or not, for the employer was bound to 
furnish a safe exit from the place of employ- 
ment; hence recovery was governed by the 
Workmen’s Compensation Law, and an action 
for negligence could not be maintained.—Mar- 
tin v. Metropolitan Life Ins. Co., N. Y., 189 N. 
Y. S. 467. 

42. Employees of Stockbroker.—Telephone 
operators, telegraph operators, stenographers 
and messengers employed by stockbrokers, are 
not covered by the Workmen’s Compensation 
Law, and the stockbrokers are not “employers” 
within the meaning of such act.—Westbay v. 
Curtis & Sanger, N. Y., 189 N. Y. S. 539. 

43. Foreman as Alter Ego.—A foreman, 
from whom longshoremen loading cargo on a 
vessel took orders and received tackle and other 
appliances, was not a fellow servant, but the 
alter ego of the employer, who was liable for 
his negligence.—Kennedy v. Cunard S. S. Co., 
N. Y., 189 N. ¥. S. 402. 

44, Interstate Service.— Whether an em- 
ployee of a railroad company, injured while 
repairing a coal car which had been removed 
from an interstate train for repairs, was en- 
gaged at the time of the injury in the service 
of interstate commerce, is to be determined by 
opinions of federal tribunals.—Louisville & N. 
R. Co. v. Pettis, Ala., 89 So. 201 

45. Minor Employee.—Under Ky. St. Supp. 
1918, § 4911, providing that in case any minor 
employee is injured while employed in willful 
and known violation of law, he may claim com- 
pensation under the Compensation Act, or may 
sue to recover damages as if that act had not 
been passed, a finding by the compensation 
board that a minor was employed in willful 
and known violation of the law is not a con- 




















dition precedent to an action by an _ injured 
minor.—Blanton vy. Kellioka Coal Co., Ky., 232 
Ss. W. 614. 

46. Newsboys. — Workmen’s Compensation 
Law, § 2, second group 45. making the act ap- 
plicable to hazardous employments in which 


four or more workmen are regularly employed 
in the same business, or in or about the same 
establishment, held to make the act applicable 
to an employer of four or more newsboys on 
trains; it being unnecessary for the four or 
more workmen to work in close proximity to 
each other.—Ray v. Union News Co., N. Y., 189 
N. Y. S. 486. 


47.——-Refusal of Operation.—An injured em- 
ployee owes to his employer and to society the 
duty to adopt reasonable means to terminate 
his disability, so that the unreasonable refusal 
of an injured employee to submit to an opera- 
tion for which his employer agreed to pay war- 
rants the suspension of compensation payments 
for total disability until he does undergo the 
operation.—Myers y. Wadsworth Mfg. Co., Mich., 
183 N. W. 913. 


48. Test of Disability —Under the Work- 
men’s Compensation Law, the test of disability 
is the impairment of earning capacity in the 
employment in which the employee was work- 
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ing at the time of the accident, so that a motor 
tester, who was a highly skilled employee, is 
entitled to compensation for injuries totally 
disabling him from performing the duties of a 
tester, though he was employed by his former 
employer at an increased wage as a motor in- 
spector, which was a similar skilled occupation 
in which he could use the skill acquired in his 
previous occupation.—Geis y. Packard Motor Car 
Co., Mich., 183 N. W. 916. 

49. Municipal Corporations—Street Improve- 
ments.—The term “drains,” as used in Section 
3812, General Code, is not synonymous or inter- 
changeable with the term “sewers,” as used in 
the same section. Each has a common, ordi- 
narily accepted meaning of its own, and legis- 
lation by the council of a municipal corporation 
for the improvement of a street by paving, and 
providing for the construction of the neces- 
sary drains as an incident thereto, is not broad 
or comprehensive enough to clothe the city with 
jurisdiction to construct a sanitary sewer there- 
under.—Koebling v. City of Cincinnati, Ohio, 132 
N. E. 60. 

50. Tax Lien.—The 
for local improvements is 
general taxes, where there 
the contrary.—Commerce Trust Co. 
Lot Co., Mo., 232 S. W. 1055. 

§1. Use of Sidewalk.—Proprietor of fruit 
and vegetable store has a right to make a rea- 
sonable use of the sidewalk in front of his store 
for the ordinary and necessary purposes of his 
business, but the right to such reasonable use 
does not entitle him to pre-empt the sidewalk in 
such a way as to constitute a constant obstruc- 
tion to pedestrians, or to accumulate thereon 
garbage or refuse, and leave it indefinitely on 
the sidewalk, so as to constitute it a menace 
to others making a lawful use of the street.— 
Ellis v. Friedlander, N. Y., 189 N. Y. S. 545. 

52. Warties—Special Pleading.—In a suit ona 
contract, where the allegations of the complaint 
and bill of particulars were not intended to be 
disputed, the defense that the contract was with 
a corporation of which defendants were agents, 
instead of with defendants personally, should 
be pleaded specially, in order that plaintiff may 
make the corporation a defendant and avoid 
circuity of action.—Namura y. Machulsky, Conn., 
114 Atl. 672. 

53. Poisons—Revenue.—To sustain a convic- 
tion under Harrison Narcotic Act, § 2, proof 
that the government was defrauded of revenue 
is not necessary.—Hoyt v. United States, U. S. 
Cc. C. A., 273 Fed. 792. 

64. Principal and Surety—Supplemental Con- 
tract.—a surety on the bond of a company con- 
tracting with the government to dredge a cer- 
tain channel and remove a certain number of 
yards held discharged by a supplemental con- 
tract, made without securing the surety’s assent 
four years later, for additional dredging at an- 
other place, increasing the quantity of material 
to be dredged, notwithstanding a clause in the 
original contract permitting modification there- 
of.—United States v. Poe, Md., 114 Atl. 705. 


55. Railroads — Interstate Commerce. — The 
question of whether a railroad engaged in inter- 
state commerce can be held liable for punitive 
damages to automobile driver, injured at cross- 
ing, is governed by the state law, in the ab- 
sence of a federal statute.—VPoole v. Southern 
Ry. Co., S. C., 108 S. E. 150. 


56. Sales—Arbitration.—A contract for the 
sale of raw silk, reciting that “sales are gov- 
erned by raw silk rules adopted by the Silk 
Association of America,” but containing no pro- 
vision for the arbitration of controversies as 
provided by such rules, nor any phraseology 
indicating that the reference to them was in- 
tended to include those providing for arbitra- 
tion, should not be construed as constituting an 
agreement to relinquish all right to appeal to 
the courts, and to submit to arbitration under 
such rules any claim of either for breach of 
contract; the buyer not being a member of the 
association.—In re General Silk Importing Co., 
N. Y., 189 N. Y. S. 391. 


57. Direction for Delivery.—Where a con- 
tract of sale required the buyer to give ship- 


lien of special tax bills 
inferior to that for 
is no provision to 
v. Syndicate 





ping instructions as to carrier and transporta- | 
tion, and as to whether the goods should g 
transported by truck or by water, direction tor’ 
delivery either to plaintiff buyer's factory or to. 
some dock in New York was not sufficient] 

specific.—Partola Mfg. Co. v. General Chemical. 
Co., N. Y., 189 N. Y. S. 437. 3 

58. “Net Landed Weight.”—The expression 
“net landed weight,” in ac. i. f. contract re- 
lating to sale of oil to be delivered at San 
Francisco, held to signify that the weight at™ 
the point of landing, San Francisco, must ac. 
cord with the requirements of the contract, al 
though such expression was put in a column” 
under the word “description,” and preceding in 
that column were the words “bean oil not ex- 
ceed 3% of fatty acid.’"—Willits & Patterson Ye 
Abekobei & Co., N. Y., 189 N. Y. S. 525. 

59. Unenforceable Agreement.—An agreé- 
ment, made in connection with the sale of 200 
pieces of tricotine, that the buyer should have 
the privilege of purchasing so much more 
the cloth as the seller would be able to pro« 
cure, which did not specify the quantity, or 
how often the privilege or option might be 
exercised and fixed no price, is unenforceable, — 
regardless of the fact that the seller did make 
additional delivery of 16 pieces of cloth.—Hey- 
man Cohen & Sons v. M. Lurie Woolen Co., N, 
Y., 189 N. Y. S. 380. ai 

60. Taxation—Deductions.—Under Tax Law, 
§ 360, subd. 5, allowing an exemption or deducts © 
tion from incomes for losses in transactions en- | 
tered into for profit, though not connected with 
the trade or business of the taxpayer, one may 
not deduct a loss from gambling on horse rate 
ing.—People v. Wendell, N. Y., 189 N. Y. S. 550.7 

61. YVelegraphs and Telephones—Refusal for 
Permit.—The action of the Public Utilities Com-— 
mission, on application under Gen. Code, § 614— 
52, in refusing to permit the construction of a 
second telephone exchange in a viilage, held not 
unreasonable or unlawful, where it appeared — 
that the previously existing telephone exchan 
was rendering good service, and was equip 3 
to meet the demands of subscribers within its” 
territory.—Citizens’ Exchange Telephone Co. w 
Public Utilities Commission, Ohio, 132 N. E. 38. 

62.——-Transmitting Money.—Where plaintiff, 
who could not read or write, requested defend-— 
ant telegraph company to transmit money to his” 
wife abroad, asking if they would guarantee” 
delivery. and was told by the agent that the 
company would guarantee return of the prin- 
cipal amount, though not the charges, 
of failure to deliver, plaintiff is not bound by 
conditions printed on the receipt limiting lias 
bility of the company to its own lines, and” 
exonerating it beyond them, unless he knew @ 
such clause, or the circumstances charged hin 
with notice thereof. Western Union 
Telegraph Co., N. Y., 189 N. Y. s. 637. 2 

63. Vendor and Purchaser — Rescission. 
Where there are concurrent covenants to be? 
performed by vendor and vendee, before the) 
latter is enabled to rescind and sue for a breach® 
of the contract, he must show tendered pers 
formance of such concurrent covenants on hi 
part, and that he has demanded performance 
by the vendor of concurrent covenants on h 
part; but, in case a vendor is unable to pé@ 
form at the time agreed upon for the passin 
of the title, tender of performance by the ven 
dee is not required in order to enable him 
rescind or to sue his vendor for a breach 
= contract.—Bernstein v. Kohn, N. J., 114_A 
543. 


64. Time of Essence.—Where a contract f 
the sale of land made time of the essence ther 
of, a tender of deed by vendors at the tri 
which was some time after purchasers had 0 
fered to pay the balance due, and had demand 
a deed, and after the vendor had made a co 
veyance to another absolute in form, though i 
tended as a mortgage, is too late to prev 
rescission by the purchasers.—Hogsed y. Gill 
Mont., 199 Pac. 907 


65. Wills—Mistaken Belief.—A mistaken : 
lief entertained by one that he has bé 
wronged by another is not necessarily an 
sane delusion—Akins v. Akins, Kan., 199 
922. 








